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g 37U YT AT (Order-In-Appeal No.): AHM-EXCUS-002-APP- 332 to 333-17-18
feeTie (Date): 23-Feb-2018 SIRT @Rl &l TRIE (Date of issue): _ 0 3 Z’Q'Z‘Zj P
A ZAT AF, IH (A1) gRT U
Passed by Shri Uma Shanker , Commissioner (Appeals)

T 31w, T 3EUTE Yedh, (HST-1V), EHSHIE 5, 3ehlerd §RI SR

A IS F GGG q gioda
Arising out of Order-In-Original No 26&27/REFUND/2017 _Dated: 17/08/2017
issued by: Assistant Commissioner Central Excise (Div-IV), Ahmedabad North

g 3ol /viadrdr @ J1 Tas gar (Name & Address of the Appellant/Respondent)
M/s FTF Pharma Pvt. Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way: '

AT TXPR T GeIETOT e :

Revision application to Government of India:

(1) (@) () G Seurg Yeob JARIA 1994 Y ¢RT 3dd FA IATC AT AHAT & G H alp U
P ST-URT & U WH & Jedld YA e e A, HRd TR, {7 FHAred, Jered
fremmor, <ol wifSyer, SaeT AT 97aeT, Wog a9, 75 feel-110001 & &1 Sl =y |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,

Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:
(i) If Fre & ot & A F o9 @i SREE § ThE HERAR AT 3 BREE F A1 e
W@@Wﬁmﬁaﬁg@m&ﬁ,m%@%mmﬁaﬁa@mw
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of 'g'ood's; expo.lted outside India export to Nepal or B'hutan,lwith'o\ut paymehtof *

duty. :

SR TS B ST PP @ YA B 1Y o STE Bide AR BT M § SR T ey ol 39
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gRT 109 BRI Fgert fby Qg &l

Credlt of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-V8A as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac of less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

G Yo, BT SR Yoob Y WarehR iy ~IrRideRer & gfey rdier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

BET FeaeT Poob SIMRFH, 1944 BT URT 3641 /36—% B Sferia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special bench of Custom, Excise & Service Tax Appellate Trlbunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classnflcatlon valuation and.

Eaﬁf%fﬁaﬁqﬁ%@?:z(ﬁasﬁaﬁmaaﬂwfﬁmaﬁmﬁa mﬁamﬁﬁvhmwﬁa
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Aed BIRUCH HFTSUS, HENoll I, SEHEEIG—380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as rmentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in- quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of .order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one appllcatlon to the Central Govt. As the case may. be, is
filled to av0|d scriptoria work if excnsmg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited fo the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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v % [(Section '35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by

the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

- pre-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 C (2A;
and 35 F of the Central Excxse Act, 1944, Sectlon 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and %Serwce' Tax, “Duty demanded” shall include:
i)  amount determined under Section 11 D; .
(i)  amount of erroneous Cenvat Credit taken;
(iiy ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agamst this order shall lie before the TnBiupal ot payment of 10%

of the duty demanded where duty or duty and penalty are in d¢§pute “OF peng 3itl, where penalty
‘5} 2% < X/

alone is in dispute.” , o e
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ORDER-IN-APPEAL

M/s FTF.Pharma Pvt. Ltd., 183 + 231, 1% floor, Above Hyundai Service Centre,
Sarkhej-Rajkot Highway (NH 8A), Navapura Char Rasta, Taluka: Sanand, District:
Ahmedabad — 382 210 (hereinafter referred to as ‘the appellant’) has filed two appeals
against the rejection of its refund claims by the Assistant Commissioner, Central GST &
Ceniral Excise, Division-IV, Ahmedabad North (hereinafter referred to as ‘the
adjudicating authorlty) Two Orders-in-original (hereinafter referred to as ‘the impugned
orders’) rejecting the refund claims of Service Tax filed by the appellant in respect of
Technical Testing and Analysis’ service on the ground that the place of provision of the
output service is taxable territory of India and hence will not qualify as export of service

was issued by the adjudicating authority, the details of which, are as follows:

Sl.No. 0.1.0. No. and Date Rebate amount rejected
1. No.26/REFUND/2017 dated 17/08/2017 312,21,079/-
2. No.26/REFUND/2017 dated 17/08/2017 $12,21,079/-
2. The main contentions of the appellant in the grounds of appeal are that it is

pi’oviding research and development services in relation to drugs, pharmaceutical
products and formulations both in the field of generics and innovati:/e finished
formulations mainly to clients located outside India. The appellant had neither supplied
any goods to service recipient not provided any service where in physical presence of
goods is necessary. In the absence of any requirement to make physical presence of
goods for providing output service, Clause 4 of Place of Provisions of Service Rules,
2010 of Place of Provision shall not be applied. Note 5 of the Service Tax Education
Guide relating to Place of Provision of Service Rules, 2012 clarifies that the said Rule
covers services which require goods to be made available to the service provider or a
person acting on behalf of the service provider so that the service can be rendered but
does not cover services where the supply of goods by the receiver is not material to the

rendering of the service.

3. Personal hearing in the appeals was held on 08/02/2018 that was attended by
Dipam Patel C.A. and Nirav Malkan, C.A. The learned C.A. reiterated the grounds of

appeal.

5. | have carefully gone through the facts of the case on records and grounds of
appeal filed by the appellant. The only ground commonly adduced by the appellant in
both the appeals covered in the instant order is that as there was no supply of material
goods involved, Clause 4 of Place of Provisions of Service Rules, 2010 was not
applicable in its case. The adjudicating authority has relied on the agreement entered
into by the appellant with foreign based service recipients where from it was forthcoming
that the reference product was sourced by the Foreign Service recipients and supplied

to the appellant who is supplying the same to third parties based in India. The thlrd

parties are carrying out the process of Technical Testing and Analysis of t 6s*afanes’/ \

references in India. This aspect is also confirmed by the adjudicating ay ;Ex\or‘ty on th

basis of Invoices raised by the third parties who have carried out the Tegt
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~ F.No.V2(STC)33/North/Appeals/17-18
| F.N0.V2(STC)34/North/Appeals/17-18
and Analysis services. On this' basis the adjudicatiﬁg authority has arrived at the
conclusion that the service of Technical Testing and Analysis service for which the
refund of Service Tax was filed by the appellant does not qualify as export of service.
The appellant has contended in the grounds of appeal that the adjudicating authority
had erred in fact and in law holding that claimant had failed to provide proper

“justification for the incoherence between the payment received and invoices issued

even though the appellant had submitted proper justification along with necessary
supporting evidences. The merit of the refund claims are required to be examined
considering all the evidences that the appellant adduces in support of the claims. Hence
the matter is remanded to the original authority to give findings on all the evidences
adduced by the appellant by following the principles of natural justice. The appellant is
directed to produce all the documents / evidences before the édjudicatiﬁg authority

when the case is posted for hearing in remand proceedings.
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The appeals filed by the appellant stands disposed of in the above terms. \‘M

(3T 2F)
3TF (3rdiea-2)

Date: 23/ 02 /2018

Attested

(K. ob)
Uperintendent (Appeals-1) _
Central Excise, Ahmedabad.

M/s FTF Pharma Pvt. Ltd.

A 44, Orchid Park, Near Anjani Tower,
Ramdevnagar, Satellite

Ahmedabad — 380 015.

Copy to:
The Chief Commissioner of C.G.S.T., Ahmedabad.

The Commissioner of C.G.S.T., Ahmedabad (North).
The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
The A.C / D.C., C.G.S.T Division: VI, Ahmedabad (North).

Guard File. ’
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