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Passed by Shri Uma Shanker, Commissioner (Appeals)

ar 3TI, #4hr 3uTa 2lea, (@is-IV), 31#Ila 3ET, 31lgmlrzl rr st
aper 3er ifainl4fGa

Arising out ofOrder-In-Original No 26&27/REFUND/2017 Dated: 17/08/2017
issued by: Assistant Commissioner Central Excise (Div-IV), Ahmedabad North

ti" ..t14"tc>!chct~/1,.1Rlc11a.'I cITT ~ 'QcJ(ff tfffi (Name & Address of the Appellant/Respondent)

Mis FTF Pharma Pvt. Ltd

as aff sr 3rat 3er 3rials 3qr aar ? at a z 3mer h uf zrnfnf ft
aar aT &la 3rf)art as 3r4l znr grtarur 3la 1gr n mar & I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

a:n«=r ~ cJiT1¥Rf!lJUT~ :
Revision application to Government of India:

c1) (en) Ci) ~~?~ 1994 cfTI" 'QU 3-lmf ~~ rTJV a:mwrr h a qgtmn arr
at 3u-nr h rrar urn h 3irvfauarur 3la 3j fa, Gr war, f@a #inrzr, IGT
fcra:rm,at #ifs, fa ls au, ir mi,a fee6#-110001 cm- cfTI" oflcfr~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Mi'nistry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(@) z4f mm RR zr h mar sa fe anra fa4t sisrUI m .3fo=,!j" cf>H@cii ~ m~
sierwI a au aisran iimr sa '§Q" anti ii, zn fair oiera znr gisr are az ft an?
~ m~a-isHJ I H ~ w (ff@ tfnr as arr ge pt I

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) a h a f@ftg zmr I2r ii frf@a m u znr m h fafafor 3uziar gr
admu35-qraa area a Rd hmt ii sit ma ha fh#tag zn 2r 2 efa & j
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(c) In case of goods exported outside lnd)a export to Nepal or Bhutan, Without payment of~
duty.·

~'Bi:CJlc\.-J c#I' 13"~~ if,'~ cB' ~ 'Gl1° ~~~ c#I' ~ ~ 3ITT' ~~ 'Gl1° ~
'c1ffi ~~ * ~~ ~. 3l1fu;i , cB' .'§NT 'q'ITT(f qf ~ -qx <TT c-ffcf if fclro~ (.:f.2) 1998
tTRT 109 '§NT~-~ ~ 'ITT-I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) #ta war«a zge (r@a) rm1a41, 2oo1 Ru o iafa Raff&e qua in zg-s i at uRzit
if, .fi ~ * ~~ fi ~ ~ cfR ·1=fffl * ~ ~-~ ~~~ c#I' cff-cff
~ cB' x-!T[f ~~ fclRIT iJfRT~ I ~ x-!T[f ~~- cBT ~(,C<.J~ft~ cB' a:j"a1fu- _ eTffi 35-~ if
mtffir LJfl' cB' ·:r@R cB' x,wr * x-11~ it&R-6 ~ at uf sf sh#t are;t ·
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a . 0
copy of TR-6 _Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CE/\, 1944, under Major Head of Account.

c2) . ~~* x-rr[f Graf iaaa cl4 q} qr G#a a mm m 2001- tim=r ~
c#I' wrq a#hi usf icrva am g arg snrr st m 10001- c#i' tim=r 'TfoR c#I' wrq 1

The revision application shall be accompanied by a fee of Hs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

ft gen, qrai gyca g hara arfl#tr znrzn@au a JR rat:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €tu 3qi« yea 3rf@fr, 1944 c#I' tITTT 35-~/35-~ cB' a:j"a1fu-:-

Under Section 358/ 35Eof CEA, 1944 an appeal lies to:- 0
() affiaul qcuiaa k viif@r ftmm fr zyc, arr 3qrzgca vi hara 34)tr nznf@raw

c#I' fctircf ~ ~~ rf. 3. 3ITT'. a. g, { fc at d

(a) the special bench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Pt!Jram, New Delhi-1 in all matters re!9ting to classification valuation and.

(~) \:lcrn~Rsla qRmtt 2 (1) q7 if €@1-q~ cB" 3IBlcfT #t r4la, arft a mm # v4tr zycas, #la
Gira ggc vi hara aft#t nrznf@raw (fec) #6t ,fan &±fr f)fen1, 3rs<ralz if 3TT-20, ~
#ca IRuza qrus, arufa, s:$Ji5J.Jc\l~lc\:.._380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) a sna yca (rfra) ura, 2001 c#I' tITTT 6 cfi a:j"a1fu- >fCl?f ~.-q-3 if ~~~
3fl#tr =nrznf@roial nu{3ft fcRim· 3Nl'c,J' ~ ~ ·~ c#I'. "cfR ~-~- _"Gl'ITT ~~
c#I' 'J.JT1T, 6lfM c#I' l=frJ 3W< 'c,J<TT<TT rzar u4farT; i:',fffi' <TT~ ·cfj1=f t qi q; 1000 /- 1JfR:r~
°ITT'fr 1 uziur zyv 6t nir, nu at -aj1r'. 3W< 'c,J<TT<TT rnr uif nu 5 er zaT 50 ~- 'ITcJj' m GT
~5000/- #ha 3Gr#t ±hf 1/a3juggc #l nir, ans at 'J.JT1f 3W< 'c,J<TT<TT <f<TT~~ 50
area r wrh vsnar # asi 'Vsdoj7$3urna1 6# «rara «ferh
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aifha an trsu ii vizier at "GIT<l I lffi" ~ ~ x-Q.:fR cfi f05fl fa ru~a eta # #a at
ITT T sf #r nrzn@raw at fl fr?

.. ) C

The appeal to the Appellate tribunal shall be filed in, quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zafa za rtr <f a{ er 3r?vii ar rru slur & it r@ta er sitar a fg#) "cbT 'T.@l"f \-l44ctct
"itlf xl fcnm urat atRy gra• st gg sf fa far ut ffl xl fl fg zenfenfe r4l4ta
=znznff@raur a ya 3fl qr tr al at ya am4aa fhut uar &]
In case of the order covers e:l number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each..

(4) <Xlllllclll ~;~ 1970 "lfm~ cJfl"~-1 a sifa Reff fg 31Jr Udr 3ma4a ar
Te mar zenifef fufur ,Tf@rat 31ml <f a rtn alt ya qR u .6.so ha ar narc7a yc

( Pease amm sh afegt

One copy of application or O.l.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ga ail if@r cat at Riala cf@ frRr:rr cJfl" ail #ft earl 3naff fhur urar & it v#tar ye,
tr sra gyc viara arfl#tu zmrnf@erau(raff@)) Rm, 19e2 # ffe el·
Attention in invited to the rules covering these and other related matter contended in the. .
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

lj

0

(6) flt zea, #tu sar zyea g hara sflta naf@raw (Rrec), a uf ar@cat # in i
a4carriiar(Demand)gi is (Penalty)T 10%a arm aa 31f@arr& irifas, 3rfr#am qa 5rm 1o #ts
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

' .
a4tr3nrs3it@laraa3iaaia, anf@a star "aacq#r 'J:rm"(Duty Demanded) -

.::,

(i) (Section)m 11D~~~•ufw;
(ii) frzr areahcr4 hsz #r0fr;
(iii) hcrdhefrii#era 6 haarezr if@r.

> zrgrasr 'ifaa3rhl' i izt sa rmr #st a«carii, ar4hr' Ragaaa feea sr amframe.
C\. • "' .:, . "

For an appeal to be filed before th.e CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c (2Ai
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and ,Service Tax, "Duty demanded" shall include:
(i) · amount determined under Section 11 D; .
(ii) amount of erroneous Cenvat Credit taken;
(iii) · amount payable under Rule 6 of the Cenvat Credit Rules.

zrst #.zrer + wast« nmr # sr nit sr« mar sf@Po>? at mi re
are area a 10% prar w it ss 7'" .v• iaa,Ra-+jp'
In view of above,. an appeal against ths order shall lie befo gtje TifupalJom payment of 10%
of the duty demanded where duty or duty and penalty are in Age59tp9en#ty, where penalty
alone Is mn dispute." i "so,s ·

*



3
F.No.V2(STC)33/North/Appeals/17-18
F.No.V2(STC)34/North/Appeals/17-18

;.

ORDER-IN-APPEAL •
•

MIs FTF Pharma Pvt. Ltd., 183 + 231, 1floor, Above Hyundai Service Centre,

Sarkhej-Rajkot Highway (NH 8A), Navapura Char Rasta, Taluka: Sanand, District:

Ahmedabad - 382 210 (hereinafter referred to as 'the appellant') has filed two appeals

against the rejection of its refund claims by the Assistant Commissioner, Central GST &

Central Excise, Division-IV, Ahmedabad North (hereinafter referred to as 'the

adjudicating authority'). Two Orders-in-original (hereinafter referred to as 'the impugned

orders') rejecting the refund claims of Service Tax filed by the appellant in respect of

Technical Testing and Analysis' service on the ground that the place of provision of the

output service is taxable territory of India and hence will not qualify as export of service

was issued by the adjudicating authority, the details of which, are as follows:

SI.No. 0.1.0. No. and Date Rebate amount reiected
1. No.26/REFUND/2017 dated 17/08/2017 12,21,079/
2. No.26/REFUND/2017 dated 17/08/2017 12,21,079/

2. The main contentions of the appellant in the grounds of appeal are that it is

providing research and development services in relation to drugs, pharmaceutical 0
e

0

products and formulations both in the field of generics and innovative finished

formulations mainly to clients located outside India. The appellant had neither supplied

any goods to service recipient not provided any service where in physical presence of
goods is necessary. In the absence of any requirement to make physical presence of

goods for providing output service, Clause 4 of Place of Provisions of Service Rules,

2010 of Place of Provision shall not be applied. Note 5 of the Service Tax Education

Guide relating to Place of Provision of Service Rules, 2012 clarifies that the said Rule

covers services which require goods to be made available to the service provider or a

person acting on behalf of the service provider so that the service can be rendered but

does not cover services where the supply of goods by the receiver is not material to the

rendering of the service.

3. Personal hearing in the appeals was held on 08/02/2018 that was attended by

Dipam Patel C.A. and Nirav Malkan, C.A. The learned C.A. reiterated the grounds of

appeal.

5. I have carefully gone through the facts of the case on records and grounds of
appeal filed by the appellant. The only ground commonly adduced by the appellant in

both the appeals covered in the instant order is that as there was no supply of material

goods involved, Clause 4 of Place of Provisions of Service Rules, 2010 was not

applicable in its case. The adjudicating authority has relied on the agreement entered

into by the appellant with foreign based service recipients where from it was forthcoming
that the reference product was sourced by the Foreign Service recipients and supplied
to the appellant who is supplying the same to third parties based in India. The third

parties are carrying out the process of Technical Testing and Analysis oft~~"':,

references in India. This aspect is also confirmed by the adjudicating a -~f'l{;:r;~R;~
basis of Invoices raised by the third parties who have carried out the Te·V@a'esf%9)3g'

·, ,solos %
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"and Analysis services. On this· basis the adjudicating authority has arrjved at the

conclusion that the service of Technical Testing and Analysis service for which the

refund of Service Tax was filed by the appellant does riot qualify as export of service.

The appellant has contended in the grounds of appeal that the adjudicating authority

had erred in fact and in law holding that claimant had failed to provide proper

justification for the incoherence between the payment received and invoices issued

even though the appellant had submitted proper justification along with necessary

supporting evidences. The merit of the refund claims are required to be examined

considering all the evidences that the appellant adduces in support of the claims. Hence

the matter is remanded to the original authority to give findings on all the evidences
adduced by the appellant by following the principles of natural justice. The appellant is

directed to produce all the documents / evidences before the adjudicating authority

when the case is posted for hearing in remand proceedings.

o 6. 3r4aai aarratare3r4htar fRqzrt 3qlaaa#tfazaare1
The appeals filed by the appellant stands disposed of in the above terms. fJ.'~on

(3mr gia)
3rrzr#a (374tr-£)

.:,

Date: 23 7 02. I2018

(K. o)
uperintendent (Appeals-I)

Central Excise, Ahmedabad.

o
By R.P.A.D.
To
Mis FTF Pharma Pvt. Ltd.
A 44, Orchid Park, Near Anjani Tower,
Ramdevnagar, Satellite
Ahmedabad - 380 015.

Copy to:
1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.C / D.C., C.G.S.T Division: VII, Ahmedabad (North).
5. Guard File.
6. P.A.
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